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Introduction

Equity and trusts is a subject that seems to straddle all three years of an undergradu-
ate degree. Some institutions regard equity and trusts as a foundation subject, and it is
therefore taught as a first-year subject. Others view it as a nebulous subject, lacking in
clear statutory provisions, and it is therefore the last foundation subject a student will
study — in the final year of his or her degree.

Accordingly this book seeks to cater to a wide knowledge base. It is a text, cases
and materials book, which means that the primary materials are largely permitted to
speak for themselves, with the text providing a commentary on the features that are
being emphasised in the article or the judgment. The book also includes excerpts from
non-legal material — examples from literature, examples from charities’ statements of
objectives, examples from real situations, as well as more traditional resources such as
cases and statutes. The book also uses non-legal materials that serve to inform the law —
extracts from Hansard and the Charity Commission’s guidelines for example.

The emphasis in this book is on the contextual nature of the law. Many of the cases
were decided as they were because of the particular situations that came before the
courts —in Lloyds Bank v Rosset [1991] 1 A.C. 107, Mr Rosset’s trust fund had specifically
sought to prevent Mrs Rosset from being entitled to a share of the matrimonial home
and therefore it would have been surprising if the House of Lords had given judgment in
her favour. Accordingly, students are encouraged to think about how differences of facts
could have led to a different outcome. The book also encourages students to realise that
there is no ‘right answer’ necessarily — equity’s flexibility means that there is considerable
scope for developing a counter-argument to the received wisdom.

Nevertheless, there is a tendency in the law to obfuscate and render complex what is
in essence often a fairly straightforward question. Accordingly, the book seeks to avoid
lengthy discussions of how a particular principle developed, and focuses instead on what
the law is now. The emphasis is also on considering — outside of the law — what would be
a rational thing to do. Often, what the law does is what the reader would regard as sen-
sible in a real-world situation, and it is only when these social questions are couched in
legal terms that the issue becomes confusing. Accordingly, the question of ‘When should
a person be entitled to a share of property that they do not own?’ is far more readily — and
easily answered than ‘Should the court consider a holistic approach when determining
whether a constructive trust should be imposed?’ There is therefore an emphasis on
considering the real people behind the litigation, and to consider whether they ought to
have the entitlement they claim.

A number of activities are included. These can be used as the basis for independent
thinking and discussion, but may also provide useful springboards for group discussion
both within and outside structured teaching time. The book also includes pointers for
further research and additional questions that may be asked. These aim to provide stu-
dents with possible topics for assignments and projects, as well as topics that may form
the basis of dissertation and extended essay modules.



Introduction

The book also seeks to provide some useful material for students who have already
studied equity and the law of trusts, as well as those who have yet to do so. Students tak-
ing contract law and land law often find equity daunting if they have not yet studied it,
and students taking commercial law, torts and land law may have already studied equity,
but may feel the need to be reminded of some of the equitable concepts as these concepts
arise in relation to other subjects. Accordingly, Part 1 of this book focuses on equity as a
discrete area, and may therefore provide useful reading for students of land law, contract
law, commercial law, torts and criminal law.

Parts 2-5 have a tighter focus on trusts. Part 2 focuses on the trust relationship and
the parties to the trust, beginning with the trust institution, and then dealing with the
formalities and the ways in which the parties interrelate. Part 3 addresses the different
contexts of the trust — domestic and commercial, public and private, express and implied.
Part 4 focuses on the variation and termination of the trust, while part 5 focuses on trac-
ing, and in particular its application to situations where money belonging to a trust has
been misappropriated.

Finally, of course, the aim of this book is to make equity and trusts interesting. Perhaps
it lacks the glamour of criminal law. Yet, it is hard to imagine that someone could have
a career in law without dealing with equity at some point. Furthermore, equity, no less
than criminal law, has its share of colourful characters, situations worthy of a play or
a novel, and intriguing questions accompanied by beautifully logical answers. In this
respect more than any other, I hope that this book fulfils its aims.



Guided tour

Chapter outlines located at the start of—
each chapter explain what topics are
covered to help you focus your

learning.

The evolution of equity

EE— Chapter outline

This chapter will cover:

The origins of equity

The formalisation of equity

The fusion of equity and the common law

Equitable operations deliberately created

Incomplete obligations that are equitable in character

Equity’s remedial role

Examples throughout provide possible
case scenarios to explain how the law |
operates in practice and help you
to understand legal processes.

Max and Minnie are students. In April they sign a lease for a flat in which they will live during
their second year at university. They intend to move into the flat the following October, at the
start of the new academic year. Schedule 3 to the Land Registration Act 2002 requires that this
lease is registered on the Land Register. Max and Minnie are not aware of this. Equity however
acknowledges the existence of this lease between Max and Minnie and their landlord because
of the contract between them. Accordingly, equity treats the lease as being valid, by perfecting
the imperfect obligation created by the unregistered contractual relationship. They are able
therefore to sue the landlord if he breaches the terms of the lease. However Max and Minnie’s
lease is not a full legal obligation and therefore if Max and Minnie’s landlord sells the flat
before Max and Minnie move in, the new owner of the flat would have no obligation to Max
and Minnie. The rationale behind this is that equity recognises that the landlord owes a prom-
ise to Max and Minnie, but does not extend the obligation to people who have no reason to
be aware of Max and Minnie's lease.

Case extracts explain and illustrate
legal principles through real-world
cases showing how and why
judgments were made.

Leahy v Attorney General of New South Wales [1959] AC 457

Case facts

A testator made a will for the purpose of building or altering, and then furnishing, a convent.
Because the trust could not be viewed as wholly charitable, the court had to consider whether
it was valid as a non-charitable purpose trust.

Viscount Simonds

The disposition made by clause 3 must now be considered. As has already been pointed out, it
will in any case be saved by the section so far as Orders other than Contemplative Orders are
concerned, but the trustees are anxious to preserve their right to select such Orders. They can
only do so if the gift is what is called an absolute gift to the selected Order, an expression which
may require examination.

Upon this question there has been a sharp division of opinion in the High Court. Williams
and Webb JJ. agreed with Myers J. that the disposition by clause 3 was valid. They held that it
provided for an immediate gift to the particular religious community selected by the trustees
and that it was immaterial whether the Order was charitable or not because the gift was not a
gift in perpetuity. It is given’ they said (and these are the significant words) to the individuals
comprising the community selected by the trustees at the date of the death of the testator.
Itis given to them for the benefit of the community.’ Kitto J. reached the same conclusion.

He thought that the selected Order would take the gift immediately and absolutely and could
expend immediately the whole of what it received. ‘There is,” he said, ‘no attempt to create a
perpetual endowment’ A different view was taken by the Chief Justice and McTiernan J. After
an exhaustive examination of the problem and of the relevant authorities they concluded that
the provision made by clause 3 was intended as a trust operating for the furtherance of the




Guided tour

Activities allow you to use the
knowledge you have acquired
to develop and cement your
understanding of the topic.

. If you were acting for the claimant in an application for an interim injunction, what would
be the advantages to your client of obtaining a freezing injunction or a search order?

~

Think of five types of situation where applying for a freezing injunction might be appro-
priate. You might find it helpful to search for cases containing the key words ‘freezing
injunction’

w

Think of five types of situation where applying for a search order might be appropriate.

bl

You might find it helpful to search for cases containing the key words ‘search order’.

Diagrams and flowcharts. These visual
aids will make complex legal processes
easier to follow and understand.

In whose name(s) is the land registered?

% Y

Sole owner Joint owners

l !

Is there an express common intention
regarding shared ownership?

Is there a declaration of trust on the
TR1 form or some other writing?

PN N

Yes No Yes No
\’ \
=5 Isthere an implied Can the claimant rebut

the declaration of trust
eg. by showing separation
of finances/long term

common intention
regarding shared

~ ‘ownership?

Is thlgre de!nm:ntal S - A v
ETER °t“ tl'e ) acquisition of separate Looking at the
common intention?
home? whole course of dealing.

J J is there a common
L/ \.l intention as to
Yes No No No Yes —> the division of shares?
I V- |
Looking at the whole course N No v
of dealing s there a common constructive trust Yes N
intention as to the division No
of shares?
| =4
v J/ Court apportions shares in accordance
No > with that intention
\_\ %%

Court apportions shares according to what i fair

Figure 14.2 A flowchart for deciding validity

Chapter summaries located at the = ——
end of each chapter suggest areas of
assessment and assignments for which
the chapter provides useful insight.

@ @ @ cChapter summary

This chapter may be useful for assignments and assessments on:
* The personal nature of equitable obligations

e The proprietary nature of equitable obligations

e The maxims of equity

* Equity’s approach to remedying legal disputes

© Equity’s relationship with the law.

Suggestions for further reading at the
end of each chapter encourage you
to delve deeper into the topic and
read those articles which could help
you to gain higher marks in both
exams and assessments.

@ @ @ Further reading

Conaglen, M. (2005) ‘The Nature and Function of Fiduciary Loyalty’ (2005) 121 Law
Quarterly Review 452.

Edwards, A. (2003) ‘The ownership of companies, trusts and property: we need to know who
really owns and controls them’ 24(10) Company Lawyer 290-2.

Ellis, M. and Verrill, L. (2007) ‘Twilight trusts’ 20(10) Insolvency Intelligence 151.

Glister, J.A. (2005) ‘The nature of Quistclose trusts: classification and reconciliation’ 63(3),
Cambridge Law Journal 632.

Goodhart W. and Jones, G. (1980) ‘The infiltration of equitable doctrine into English com-
mercial law’ 43 Modern Law Review 489.

Hilliard, J. (2009) ‘The flexibility of fiduciary doctrine in trust law: how far does it stretch in
practice?’ 23(3) Trust Law International 119.

XVii
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The concept of equity

Chapter outline

This chapter will cover:

e What is equity?

e Equity’s contribution to the legal system

e Equity’s relationship with the law.
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@ @ @ What is equity?

This book is about equity and the law of trusts. The idea of why equity exists is some-
times a difficult notion to understand, and matters are probably not helped by complex
ideas such as the distinction between ‘legal ownership’ and ‘equitable ownership’. At
this point the law student is likely to argue, ‘Surely ownership is an absolute concept —
one either owns something or one does not. Why do we need ownership to be legal or
equitable?’ Consequently, the law student is likely to feel that equity is a subject that is
unnecessarily abstruse and complicated. Be assured that it is not. Equity is a simple con-
cept, albeit with far-reaching ramifications. Equity is simply the name given to the way
the law works when a strict application of the rules would create an absurdity because
reliance on those legal rules would permit the very purpose of that rule to be under-
mined. Often this is assumed to be just part of the way the law works, and it is only
when we try to divide law’ and ‘equity’ into two separate things that it appears initially
to be rather confusing.

Ted, Fred and Ned agree to buy a birthday present for Jed. Both Ted and Fred give Ned £10
and Ned promises to buy a suitable present and give it to Jed. Ned buys the present using the
money Ted and Fred have given him but keeps the present for himself.

If we look at this scenario from the viewpoint of the law of contract, Ned’s actions
are perfectly legitimate. The shopkeeper has sold goods to Ned and Ned is now the
owner of those goods. But this overlooks the fact that Ted and Fred have relied on Ned’s
promise in giving him the money, and that the money was given to Ned in order to buy a
present for Jed. There should be no difficulty in appreciating that the law would be unsat-
isfactory if it could not offer any remedy regarding this situation. This is where equity
intervenes.

@ @ @ The law as a system of rules

Imagine therefore that the law is a system of rules. One of the law’s rules is to say that
Person A (Ned from our scenario above) is allowed to own Item X (Jed’s present). It then
follows that if Person B (let us call him Rob) deprives Person A of Item X, the law should
be able to restore Item X to Person A. For this reason, the law of contract seeks to defend
Person A’s entitlement to the acquisition of goods as a buyer, and to the retention of title to
those goods as the seller unless suitable consideration is forthcoming. Similarly, criminal
law and the torts of trespass and conversion are also means of bringing those who deny
Person A of his or her goods to account. From a political perspective, these rules may be
viewed as unfair in that they may be viewed as perpetuating social inequalities whereby
some people have a great deal of property while others have very little. However, the law
is not concerned with the moral rightness of the rules. Rather its concern is to ensure that
such rules as there are, are applied consistently. In particular, the law is concerned that
the rules are not misused so as to create a situation where adherence to the rules under-
mines the primary purpose of the law.



The law as a system of rules

What happens when those rules are applied too rigidly?

When rules are created, it is impossible to foresee the situations to which those rules will
need to be applied. It may be that a rule is appropriate in most circumstances, but it is
possible that in some situations, the blind application of a legal rule may lead to an
unintended outcome; for example rules that protect A from being deprived of his
property may overlook the fact that A has used money belonging C and D (Fred, and Ted
in our scenario) to purchase such property. Here it may be considered that to allow
A to retain the property he has bought would be an unjust deprivation of C and D’s
claim to the property that arises from the fact that they are the true owners. Person A has
acquired the title to the property, but it cannot ‘rightfully’ be said to belong to him, as
we saw in the example above with Ned and his present.

A rule cannot therefore take into account every possible circumstance in which it will
need to be applied. Nevertheless, it may be that in most situations — or at least in most
foreseeable situations — the rule will be legitimate. For example, if a school requires that
a uniform is worn when pupils are at the school, that rule will be consistently applied to
all pupils. Some pupils may view this rule as being unfair, but it will nevertheless be a
rule that is of general application, and one that is applied equally to all. The uniform
policy may even cause hardship in individual circumstances, such as where a family can
ill afford the cost of buying a school uniform. Nevertheless, individual hardship is
unlikely to justify an exception being made.

However, such a rule may not have been intended to apply to a situation where a
child’s parent is also a teacher at the school, and the child goes with her parent to the
school during the school holidays to help the parent tidy the store cupboard. Applying
the uniform rule in this situation would be an absurd application of the rule, and would
justify the rule being applied in a modified way - in that the rule only applies when the
child is attending the school as a pupil and not as the offspring of a schoolteacher. It is
this type of modification that equity performs in relation to law, where the legal rule
is applied in a modified form in specific situations in order to prevent an unreasonable
application of the law.

An example of a situation where reliance on the strict application of legal rules is
demonstrated in the court scene in Shakespeare’s The Merchant of Venice. In the play,
Shylock contracts with Antonio for the loan of 3000 ducats. When the loan is not repaid,
Shylock demands a pound of Antonio’s flesh, and demands that the bond be strictly inter-
preted. Portia arrives at the court in order to defend Antonio, and explains that Shylock
can neither cut more nor less than a pound in weight of Antonio’s flesh, and neither must
he spill a drop of Antonio’s blood, thus demonstrating to Shylock the consequences of
adhering too strictly to the letter of the law when doing so would result in injustice.

[ EXTRACT_

William Shakespeare, The Merchant of Venice, Act IV, Scene 1
SHYLOCK

My deeds upon my head! | crave the law,

The penalty and forfeit of my bond.

PORTIA

Is he not able to discharge the money?

&
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BASSANIO

Yes, here | tender it for him in the court;
Yea, twice the sum: if that will not suffice . . .
And | beseech you,

Wrest once the law to your authority:

To do a great right, do a little wrong,

And curb this cruel devil of his will.
PORTIA

It must not be; there is no power in Venice
Can alter a decree established:

Twill be recorded for a precedent,

And many an error by the same example
Will rush into the state: it cannot be.. ..

| pray you, let me look upon the bond.

SHYLOCK

Here 'tis, most reverend doctor, hereiitis . ..
PORTIA

Why, this bond is forfeit;

And lawfully by this the Jew may claim

A pound of flesh, to be by him cut off
Nearest the merchant’s heart. Be merciful:
Take thrice thy money; bid me tear the bond.

SHYLOCK

When it is paid according to the tenor . . .
ANTONIO

Most heartily | do beseech the court

To give the judgment.

PORTIA

Why then, thus it is:

You must prepare your bosom for his knife . . .
SHYLOCK

Ay, his breast:

So says the bond: doth it not, noble judge?

‘Nearest his heart’ those are the very words . . .
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PORTIA
Have by some surgeon, Shylock, on your charge,
To stop his wounds, lest he do bleed to death . . .

SHYLOCK

| cannot find it; 'tis not in the bond . ..
PORTIA

A pound of that same merchant’s flesh is thine:
The court awards it, and the law doth giveiit . ..

SHYLOCK

Most learned judge! A sentence! Come, prepare!
PORTIA

Tarry a little; there is something else.

This bond doth give thee here no jot of blood;
The words expressly are ‘a pound of flesh!’

Take then thy bond, take thou thy pound of flesh;
But, in the cutting it, if thou dost shed

One drop of Christian blood, thy lands and goods
Are, by the laws of Venice, confiscate

Unto the state of Venice.. ..

SHYLOCK

Give me my principal, and let me go.

BASSANIO

| have it ready for thee; here it is.

PORTIA

He hath refused it in the open court:

He shall have merely justice and his bond . . .

SHYLOCK

Shall I not have barely my principal?
PORTIA
Thou shalt have nothing but the forfeiture,

kTo be so taken at thy peril, Jew.

Rather than accepting the repayment of the loan, Shylock demands that the bond is
performed according to its terms, with the result that because the repayment is late,
Shylock is entitled to his pound of flesh even though its extraction will cause serious
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harm, resulting in the probable death of Antonio. This scene dramatises the fact that
a rigid adherence to the law of Shakespeare’s fictional Venice would mean that it could
be used to condone murder. Therefore, what this scene demonstrates is that although
rules may be viewed as being necessary in order to govern what is acceptable and what
is unacceptable behaviour in society, following these rules mechanistically is not always
appropriate. The scene also makes another important point about the function of equity,
namely that equity will not assist the person who refuses to behave in an equitable
manner. Therefore, because Shylock refuses to accept anything other than that which
is provided in the bond, the court will not permit him to rely on equity once it becomes
apparent that it is impossible for the bond to be performed in accordance with its terms.!
This scene therefore explains the underlying objective of equity. It does not exist to make
the law (of contracts in this case), but merely to apply the rules of the law in a slightly
modified form where that is necessary, such as where the law of contract might be mis-
used to permit a greater wrong.

How does equity intervene?

In essence, equity is the modification of legal rules and principles with the objective of
ensuring that the purpose of those rules is not defeated by their own application. One
way in which equity intervenes is by not permitting a rule which exists in order to prevent
fraud (in its wider sense of depriving someone of something to which they are entitled
rather than the criminal offence as defined in ss.2—4 of the Fraud Act 2006)? to be used
as an instrument of fraud. Equity originated in the Courts of Chancery as a means of
‘alleviat[ing] the rigidity, the inflexibility and the inadequacy of common law remedies’.?
This is why it may be possible at some level to state that equity is concerned with notions
of fairness and justice, because it exists in order to ensure that an injustice does not arise
from the strict application of legal rules, as is explained in the Earl of Oxford’s Case (1615)
21 ER 485:

The cause why there is a Chancery is for that men’s actions are so divers and infinite
that it is impossible to make any general law which may aptly meet with every par-
ticular act and not fail in some circumstances. The office of the Chancellor is to correct
men’s consciences for frauds, breaches of trusts, wrongs and oppressions for whatever
nature soever they may be and to soften and mollify the extremity of the law.

However, this is an overly simplistic evaluation of equity’s role. Modern equity does not
exist to circumvent a law or a principle that is regarded as unjust, and neither does it exist
to create new rules where the existing rules are felt to be unfair. Indeed, the courts often

! Further reading on the concept of dramatisation of equity in The Merchant of Venice may be found in:
Billelo, T.C. (2004) ‘Accomplished with what she lacks: law, equity and Portia’s con’ 16 Law and
Literature 11; Carpi, D. (2004) ‘Law, discretion, equity in The Merchant of Venice and Measure for
Measure’ 26 Cardozo Law Review 2317; Cohen, S.A. (1994) ‘The quality of mercy: law, equity and ideo-
logy in The Merchant of Venice’ 27(4) Mosaic 35; Hapgood, R. (1967) ‘Portia and The Merchant of Venice
and the gentle bond’ 28(1) Modern Language Quarterly 19; McKay, M. (1964) ‘The Merchant of Venice:
a reflection of the early conflict between the courts of law and the courts of equity’ 15(4) Shakespeare
Quarterly 371.

2 (2006 ¢.35).

* Mason, A. (1997-98) ‘Equity’s Role in the Twentieth Century’ 8 King’s College Law Journal 1 at p.1.
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recognise that the operation of law results in an injustice to an individual, and the failure
to correct that injustice not infrequently causes controversy.* However, it may be argued
that intervening in this way would involve an usurpation of Parliament’s role by the
courts, and would mean that what is just is decided according to individual notions of
morality, something that Portia explains in the scene from The Merchant of Venice repro-
duced above. She explains that the court cannot refuse to apply the law simply because
its observance results in an injustice. Her response to Bassanio’s request that she does this
is to state:

It must not be; there is no power in Venice
Can alter a decree established:

"Twill be recorded for a precedent,

And many an error by the same example
Will rush into the state: it cannot be.

In other words, she explains that she cannot refuse to apply the rules because ‘many
an error’ would ensue if everyone wishes to have their case tried on the basis that
they should be able to escape the contractual obligations to which they voluntarily
agreed. Equity is not therefore concerned with the sort of ‘palm-tree justice’ alluded to by
Lord Neuberger in Revenue and Customs Commissioners v Total Network SL [2008] 2 All
ER 413 at p.476 in the form of ‘relying on a general sense of morality or indignation,
without regard to principle or the rule of law’. Instead it operates on the basis of a set of
principles that allows the court to recognise and remedy an unjust deprivation of a
legitimate expectation, where some detriment has been incurred in reliance on another’s
words or conduct.

Furthermore, an individualistic approach of this nature would depart from the
principle that similar cases should be decided in a similar manner. If the outcome
of a case depended on what an individual case considered to be fair, then similar fact
cases may be decided differently in different cases because what would be fair would
depend on the individual judge’s sense of right and wrong and not upon what the
law requires.

* In the case of R (on the application of Age UK) v Secretary of State for Business Information and Skills
[2009] All ER (D) 141 (Sep) where Blake J acknowledges that a designated retirement age of 65 may
be a source of disappointment for many older workers, but this does not affect the validity of the law.
He explains:

Given that Regulation 30 is direct discrimination that will result in considerable numbers of older
members of the workforce who want to continue in employment not being able to challenge an
employer’s decision to the contrary, I accept that its adoption has an adverse impact on the dignity
on autonomy of members of this class. The question is therefore whether a fair balance has been
achieved in pursuit of the legitimate aim, whilst recognising the particular competence of govern-
ment to make these choices. I recognise that any bright line based upon age will leave classes
of persons aggrieved, and in the context of human rights litigation the courts have recognised that
that is of itself not something that makes the claims disproportionate. I have not drawn particular
assistance from the cases where the Strasbourg court have considered these matters because circum-
stances in each case were different from the present issue and more significantly age discrimination
as an aspect of Article 14 of the European Convention on Human Rights has never been identified as
a particularly weighty consideration.





